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UNITED  STATES,  OCTOBER  »d,  1789. 
SIR, 

N  purfuancc  of  the  inclofcd  Rcfolution,  I  have 
the  honor  to  tranfmit  to  your  Excellency,  a  copy  of 
the  Amendmcat.^  propofetl  to  be  added  to  the  Con- 
ftitution  of  the- United  States. 

I  have  the  honor  to  be, 
with  due  conftderation, 
your  Excellency's  mod 
obedient  Servant 
G.  WASHINGTON. 
HU  ExcelUncy  Johij  Hancock. 


R] 


CONGRESS  of  the  United  States. 

//iM^HOUSE  o/REPRESEN  r  ATI  VES, 

Thursday,  24th  cf  September,  1789. 

.ESOLVED,  by  the  Senate  and  Houfe  of  Re- 
prcfentativcs  of  the  United  States  of  America  in 
Congrcfs  alTcmbled,  That  the  PRESIDENT  of  the 
United  States  be  requeftcd  to  tranfmit  to  the  Execu- 
tives of  the  (cv^ral  States  which  have  ratified  the 
Conftitution,  copies  of  the  Amendments,  propofcd 
by  Conjjrefs,  to  be  added  thereto  ;  and  like  copies 
to  the  Executives  of  the  States  of  Rhode- IJland  and 
Nortb-Caroiina.  Atteft — 

JOHN  BECKLEY,  Clerk. 

UNITED    STAt"^of    AMERICA. 
In  SENATE,  Septsmeer,  26th,  1789. 

Resolved,  That  the  Senate  do  concur  i. 
this  Kefolutioo.  Attcfl — 

SAMUEL  A.  OTIS,  Secretary. 
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Congrefs    of   the    United   States, 

Begun  and  heW  at   the  city   of  NEw-YoaK, 

on  Wedneftlay  tlic  fourth  of  March,  0:1c 

thoufand  fcTcn  hnndrcd  mid  eighty-mne. 


The  Conventions  cf  a  numhtr  of  the  States  hnvifg  rt 
the  time  of  their  adopting  the  CmfiitittisUy  exprejfed 
a  (It fir e^  in  order  to.  prevent  mifi^njiruclion  or  ahufe 
of  its  powerSy  that  fnrthcr  declcn-mtory  and  reftriclive 
clnufes  fl^uld  be  added  :  ^nd  -cs  extending  the  ground 
cf  public  C9iijidehvc  in  the  ^Ofterrtmentf  will  bi/i  infure 
the  heneficiHf  ends  ofitt  tnfiihUiQn  : 

XV  ESOLVKD,  by  the  Senate  and  Houfe 
of  Reprefeiitatives  of  the  United  State*  of 
America,  in  Congrefs  afl'emWed,  two  thirds 
of  both  Hcrufcs  toncurring.  That  ^hc  fol- 
lowing Articles  be  propofed  to  the  LegiOa- 
turcs  of  the  fcvcral  States,  as  Amendments 
to  the  Conftitution  of  the  United  States,  all 
or  any  of  which  Articles,  when  ratified  by 
three  fourths  of  the  (aid  Legiflatures,  to  be 
valid  to  all  intents  and  purpofefi,  as  parrof 
the  faid  Confliiution,  vizi. 

Articles 
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ARTICLES  in  Addition  to,  and  Amend- 
ment of,  the  CONSTITUTION  of  the 
Un  iTED  States  of  AMERICA,  propofed 
by  Congrcfs,  and  ratified  by  the  Lcgilla- 
turcs  of  the  feveral  States,  purfuant  to  the 
fifth  Article  of  the  origitial  Conftitution. 

Article  the    Firji, 

Aftir.  the  firft  enumeration  required  by 
the  firft  Article  of  the  Conftitution,  there 
fliall  be  one  Rcprefentative  for  every  thirty 
thoufand,  until  the  number  (hall  amount  to 
one  hlindred,  after  which  the  proportion 
fhall  be  fo  regulated  by  Congrefs,  that  there 
ihall  be  not  lefs  than  one  hundred  Reprefen- 
tatives,  nor  leis  than  one  Rcprefentative  for 
every  forty  thoufand  perfons,  until  the  num- 
ber of  Reprcfentatives  (hall  amount  to  two 
hundred ;  after  which  the  proportion  fhall 
be  fo  regulated  by  Congrefs,  that  there  fhall 
not  be  lefs  than  two  hundred  Reprcfenta- 
tives, nor  more  than  one  Rcprefentative  for 
every  fif^y  thoufand  perfons. 

Article  the  Second. 

No  law  varying  the  compenfation  for  the 
fervices  of  the  Senators  and  Reprcfentatives, 
fhall  take  cflfect,  until  an  election  of  Reprc- 
fentatives fhali  have  intervened. 

Article 
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Article  the  Thirds 

Congress  (hall  make  no  law  refpecling  an 
cftablifhment  of  religion,  or  prohibiting  the 
tree  cxercife  thereof,  or  abridging  tiie  free- 
dom of  fpeech,  or  of  the  prefs ;  or  the  right 
of  the  people  peaceably  to  aflemblc,  and  to 
petition  the  government  for  a  redreis  of 
grievances. 

Article  the  Fourth, 

A  WELL  regulated  militia  being  neceflary 
to  the  fecurity  of  a  free  State,  the  right  of 
the  people  to  keep  and  bear  arms  {hall  not 
be  infringed. 

Article  the  Fifth, 

No  foldier  (hall  in  time  of  peace  be  quar- 
tered in  any  houfe  without  the  confcnt  of 
the  owner  ;  nor  in  time  of  war,  but  in  a 
manner  to  be  prcfcribcd  by  law. 

Article  the  Sixth. 

The  right  of  the  people  to  be  fecurc  in 
their  perlons,  houfes,  papers,  and  effeclsi, 
againft  unreafonable  i'earches  and  feizures, 
fhall  not  be  violated  ;  and  no  warrants  fhall 
iflue,  but  upon  probable  caufe,  fupportcd  by 

oath 
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oath  or  affirmatian,  and  particularly  defcrih- 
ing  the  place  to  be  feaTched,and  theperfons 
or  things  to  be  feized. 

Article  the  Seventh, 

No  perfon  (hall  be  held  to  anfwer  for  a 
capital,  or  otherwife  infamous  crime,  unlcfs 
on  a  prefentmcnt  or  indictment  of  a  Grand- 
Jury,  except  tn  cafes  arifing  in  the  land  or 
naval  forces,  or  in  the  militia  when  in  %clual 
fervice  in  time  of  war  or  public  d^inger  ; 
nor  fliall  any  perfon  be  fubjei^  for  the  lame 
offence  to  be  twice  put  in  jeopiirdy  of  life 
or  limb  ;  nor  fhall  be  compelled  in  any  cri- 
minal cafe,  to  be  a  witnefs  againft  himfelf, 
nor  be  deprived  of  life,  liberty  or  property, 
without  due  procefs  oHaw  ;  nor  fliall. pri- 
v.irc  property  be  taken  for  public  ule,  with- 
out jull  compenfation. 

Artisle  the  Eighth. 

T>r'all  criminal  proYccutior.s,  the  accuicd 
fhall  enjoy  theri^hc  to  a  \^te.Sy  and  public 
trial,  by  an  impartial  jury  of  the  State  and 
Diftricl  wherein  the  crime  (hall  have  been 
committed,  which  DifVrict  ihall  hive  been 
previcmfly  afcertained  by  law,  and  to  be  in- 
iornaed  of  the  nature  and  cau'c  of  the  accu- 

fation  y 
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fation  ;  to  be  confronted  with  the  witncfles 
again  ft  him  ;  to  have  compulfory  proceis 
for  obtaining  witneffcs  in  his  favor,  and  to 
have  the  affiibnce  of  counfel  for  his  defence. 

Article  iht  Ninth. 

In  frits  at  common  law,  w\iere  the  con - 
trovcify  (hall  exceed  twenty  dollars,  the 
right  of  trial  by  Jury,  {hull  be  preferved,  and 
no  fac^,  tried  by  a  Jury,  Ihall  be  otherwife 
re-examined  in  any  Court  of  the  United 
States,  than,  according  to  the  rules  of  the 
common  law. 

Article  the  Tfnth, 

Excessive  bail  (hall  not  be  required,  nor 
exceflive  fines  impofed,  nor  cruel  and  un- 
ufual  imprifonments  infilled. 

Article  the  Eleventh, 

The  enumeration  in  the  Conftitution,  of 
certain  rights,  (halljiot  be  conftrued  to  deny 
or  difparage  others  retained  by  the  people. 

Article 


.    C     8     ] 

Article  the  Twelfth. 

The  powers  not  delegated  to  the  United 
States,  by  the  Conftitution,  nor  prohibited 
by  it  to  the  States,  are  referved  to  the  States 
refpectivcly,  or  to  the  people. 

FREDERICK  A.  MUHLENBERG, 

Speaker  of  the  Houfe  of  Reprefeniatives, 

JOHN    ADAMS,    Vice-Preftdent  of  the 
United  States  y  and  Preftdent  of  the  Senate. 

Attea. 
John  Beckley,  ClerkoftheHouJeofReprefentatives. 
Samuel  A.  Otis,  Secretary  of  ih£  Senate. 


A  Note  on  the  Bill  of  Rights 


A  Note  on 

The  Framing  and  Adoption  of  the 

First  Ten  Amendments 

to  the  Constitution  of  the  United  States 

By  William  Bennett  Munro 


THE  "Constitution  for  the  United  States 
of  America"  contained  no  Bill  of 
Rights  when  it  left  the  hands  of  its 
framers  in  1787.  It  included  no  series  of  limita- 
tions upon  the  abuse  of  governmental  powers 
such  as  had  been  placed  in  the  constitutions  of 
the  several  states— no  guarantees  for  freedom 
of  speech,  for  freedom  of  the  press,  for  trial  by 
jur)^  or  for  the  other  so-termed  natural  rights 
of  men  and  citizens.  A  proposal  to  draw  up  a 
Bill  of  Rights  and  insert  it  in  the  Constitution 
was  made  while  the  Convention  was  in  session, 
but  it  was  voted  down. 

Members  of  the  Convention  had  not  failed 
to  recognize  the  importance  of  those  inalien- 
able rights  with  which  all  men  were  deemed  to 
be  endowed,  but  had  felt  no  enumeration  of 
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them  to  be  appropriate,  since  Congress  was 
being  given  no  authority  to  legislate  on  any 
matter  which  a  Bill  of  Rights  would  control. 
As  Alexander  Hamilton  lucidly  expressed  it: 
The  new  government  is  one  of  delegated  pow- 
ers. It  has  been  given  no  power  to  invade  the 
civil  rights  of  the  individual.  Why  declare  that 
things  shall  not  be  done,  which  there  is  no 
power  to  do? 

But  this  explanation  was  far  from  satisfying 
everyone  when  the  proposed  Constitution 
came  to  the  states  for  ratification.  The  omis- 
sion of  a  Bill  of  Rights  drew  sharp  criticism 
from  all  quarters  of  the  land— in  fact,  the  docu- 
ment was  more  vigorously  attacked  upon  this 
ground  than  upon  any  other.  And  with  some 
reason,  for  here  was  a  proposal  to  set  up  a  new 
federal  government  with  large  powers  but 
without  those  safeguards  which  were  com- 
monly regarded  as  essential  to  thje  liberties  of 
the  individual  citizen.  No  legalistic  argument 
could  convince  the  people  of  the  thirteen  states 
that  such  protection  might  safely  be  omitted. 

The  new  federal  government,  for  example, 
was  to  set  up  a  system  of  courts,  with  a 
Supreme  Court  and  "such  inferior  courts  as 
the  Congress  may  from  time  to  time  ordain  and 
establish."  What  was  there  to  prevent  the 
Congress  from  authorizing  these  courts  to  place 
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citizens  on  trial  without  prior  indictment, 
without  being  informed  of  the  charges  against 
them,  and  without  the  right  to  have  counsel 
in  their  defense? 

The  new  federal  government,  likewise,  was 
being  given  the  right  to  levy  taxes  on  imports, 
and  to  make  such  laws  as  it  might  deem  "neces- 
sary and  proper"  in  the  exercise  of  this  right. 
What  assurance  was  there  that  it  would  not 
authorize  all  manner  of  unreasonable  searches, 
seizures,  and  arrests  in  the  endeavor  to  prevent 
smuggling?  AMthout  a  Bill  of  Rights  there 
would  be  nothing  to  hinder  the  new^  govern- 
ment from  doing  such  things,  and  as  Thomas 
Jefferson  said  "an  elective  despotism  is  not 
what  we  fous^ht  for." 

By  proclaiming  the  new  Constitution  to  be 
a  potential  instrument  of  t)Tanny  its  oppo- 
nents sought  to  arouse  the  fears  of  the  people. 
And  they  were  so  successful  that  at  one  stage 
the  document  seemed  almost  certain  to  fail  of 
ratification.  New  York  was  the  state  in  which 
the  likelihood  of  rejection  appeared  greatest, 
and  her  recalcitrancy  gave  the  whole  situation 
a  critical  turn;  for  even  if  all  the  other  states 
were  to  ratify  the  Constitution  no  federal 
union  could  be  successful  without  the  inclu- 
sion of  this  powerful  commonwealth  which 
stretched  athwart  the  country.  Four  states  lay 
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to  the  north  of  her  and  eight  to  the  south.  No 
union  could  be  solid  without  New  York. 

Fortunately,  as  it  turned  out,  the  supporters 
of  the  Constitution  in  New  York  were  able  to 
carry  the  day  by  the  narrow  margin  of  three 
votes  in  the  ratifying  convention,  but  only 
after  they  had  softened  the  opposition  by 
agreeing  to  a  compromise.  The  compromise 
took  the  form  of  a  unanimous  agreement  that 
Governor  Clinton  would  send  a  circular  letter 
to  all  the  other  states  requesting  their  co-opera- 
tion in  calling  a  second  national  convention 
to  propose  a  series  of  amendments,  including 
a  Bill  of  Rights.  No  state  except  Virginia  took 
favorable  action  on  this  request;  but  when  the 
new  Congress  assembled  in  1789  its  members 
turned  their  attention  to  the  task  of  making 
good  the  informal  assurances  which  had  been 
given  by  the  supporters  of  the  Constitution 
during  the  ratification  campaign  in  several  of 
the  states— namely,  that,  if  the  state  conven- 
tions would  ratify  the  new  Constitution  with- 
out attaching  reservations,  the  desired  amend- 
ments would  be  proposed  by  the  Congress  at 
its  first  session  and  submitted  to  the  states  for 
their  approval. 

The  initiative  in  this  direction  was  appro- 
priately taken  by  James  Madison  of  Virginia, 
who  had  been  more  influential  than  any  other 
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man  in  the  framing  of  the  original  document. 
From  his  seat  in  the  new  House  of  Represent- 
atives, during  the  early  days  of  its  initial  ses- 
sion (June,  1789),  Madison  declared  that  he 
felt  himself  "bound  in  honor  and  in  duty"  to 
propose  a  series  of  amendments  which  would 
safeguard  his  fellow  citizens  against  any  pos- 
sible usurpation  of  power  on  the  part  of  the 
federal  government.  x\ccordinglv  he  submit- 
ted nine  proposals  which,  taken  together, 
would  constitute  a  Bill  of  Rights  but  which 
were  to  be  inserted  at  appropriate  places  in  the 
body  of  the  original  Constitution. 

After  some  delay  the  House  appointed  a 
special  committee  to  consider  not  only  Madi- 
son's nine  proposals  but  all  the  other  amend- 
ments which  had  been  suggested  by  the  various 
state  conventions  during  their  debates  on  rati- 
fication. Four  signers  of  the  Constitution 
(Madison,  Baldwin,  Sherman,  and  Clymer) 
were  members  of  this  special  committee,  which 
was  strongly  Federalist  in  its  composition. 
That  being  the  case,  it  promptly  reported  fa- 
vorably on  xMadison's  propositions,  virtually 
ignoring  all  the  others.  Then  the  matter  was 
debated  in  Committee  of  the  A^'hole  and  some 
changes  were  made,  one  of  which  involved  a 
rejection  of  the  plan  to  have  the  amendments 
inserted  at  appropriate  places  in  the  body  of 
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the  Constitution  rather  than  as  a  series  of  num- 
bered additions  to  it. 

During  these  proceedings  the  proposed 
amendments  were  expanded  in  number  by  di- 
viding some  of  them,  so  that  when  they  left  the 
House  and  went  to  the  Senate  there  were  seven- 
teen separate  articles  dealing  with  the  follow- 
ing subjects:  (i)  the  number  of  seats  in  the 
House  of  Representatives,  (2)  changes  in  the 
compensation  of  Senators  and  Representatives, 
(3)  freedom  of  religion  and  "the  rights  of  con- 
science," (4)  freedom  of  speech  and  the  press, 
the  right  of  assembly  and  petition,  (5)  the 
right  to  bear  arms,  but  to  have  religious  scru- 
ples against  military  service  respected,  (6)  bil- 
leting of  troops  in  times  of  peace,  (7)  guaran- 
tees against  unreasonable  searches  and  seizures, 
(8)  safeguards  against  compulsory  self-incrim- 
ination, second  jeopardy,  and  other  judicial 
abuses,  together  with  provisions  relating  to 
due  process  of  law  and  the  taking  of  private 
property  for  public  use,  (9)  the  privilege  of 
speedy  trials,  confrontation  by  witnesses,  and 
counsel  for  defense,  (10)  requirements  as  to 
grand  juries,  trial  juries,  challenges,  and  unani- 
mous verdicts,  (11)  limitations  upon  the  tak- 
ing of  appeals  to  the  Supreme  Court  and  a 
provision  that  re-examinations  there  should  be 
in  accordance  with  the  rules  of  common  law, 
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(12)  jur\^  trials  in  civil  suits,  (13)  bail,  fines, 
and  punishments,  (14)  certain  prohibitions  on 
the  states,  (15)  rights  reserved  to  the  people, 

(16)  separation  of  governmental  powers,  and 

(17)  rights  reserved  to  the  states. 

In  the  Senate  these  seventeen  were  reduced 
to  twelve.  To  some  extent  this  w2ls  accom- 
plished by  eliminating  a  few  of  the  House 
articles  in  whole  or  in  part.  For  example,  the 
clause  relating  to  conscientious  objectors  in 
Article  5  of  the  House  proposals  was  stricken 
out.  So  was  the  entire  statement  (Article  16) 
relating  to  the  separation  of  governm.ental 
powers.  The  Senate  also  abbreviated,  consoli- 
dated, and  rearranged  some  of  the  House 
proposals.  \A^hen  the  resolution  left  the  House, 
moreover,  it  had  no  preamble.  The  Senate 
added  one,  explaining  that  the  submission  of 
the  proposed  amendments  was  in  accordance 
with  the  expressed  desire  of  "the  conventions 
of  a  number  of  states"  and  that  "further 
declaratory  and  restricted  clauses"  should  be 
added  to  the  Constitution  as  a  means  of  "ex- 
tending the  ground  of  public  confidence  in 
the  government." 

As  the  House  was  unwillinsr  to  accept  the 

o  J. 

Senate's  revision  of  its  proposals,  the  whole 
matter  went  to  a  committee  of  conference, 
which  finally  reported  favorably  on  virtually 
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all  the  Senate's  changes,  including  the  addition 
of  a  preamble.  Both  chambers  accepted  the 
conference  committee's  report  during  the  clos- 
ing days  of  September,  1789,  and  joined  in 
passing  a  concurrent  resolution  which  re- 
quested the  President  to  submit  the  twelve 
articles  of  amendment  to  the  states  for  ratifica- 
tion. This  the  President  did  in  the  form  which 
is  indicated  by  the  accompanying  facsimile. 

In  most  of  the  state  legislatures  the  proposed 
amendments  were  ratified  with  relatively  little 
debate  or  discussion.  Nine  of  the  legislatures 
approved  ten  or  more  of  the  amendments  be- 
fore the  end  of  June,  1790.  But  one  more 
ratification  was  needed  to  make  a  three-fourths 
majority  of  the  thirteen  states,  and  the  legis- 
latures of  Virginia,  Connecticut,  Massachusetts, 
and  Georgia  were  for  one  reason  or  another 
failing  to  take  immediate  action.  So  the  fate 
of  the  Bill  of  Rights  hung  in  the  balance  for 
over  a  year,  during  which  time  Vermont  was 
admitted  as  the  fourteenth  state  and  gave  its 
approval  (November  3,  1791)  to  all  twelve 
articles.  Virginia  joined  the  procession  a  few 
weeks  later  (December  15,  1791). 

But  not  all  twelve  of  the  amendments  re- 
ceived enough  ratifications  to  qualify.  Article 
One,  relating  to  the  number  of  seats  in  the 
House  of  Representatives,  was  ratified  by  only 
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seven  states,  and  Article  Two,  relating  to  the 
compensation  of  Senators  and  Representatives, 
by  only  four  of  them.  On  the  other  hand, 
Articles  Three  to  Twelve  inclusive  received 
the  requisite  number  of  approvals  and  became 
the  first  ten  amendments  to  the  Constitution. 
They  were  proclaimed  to  be  in  force  on 
March  i,  1792.  Taken  together  these  ten 
amendments  have  been  commonly  designated, 
during  the  past  one  hundred  and  fifty  years, 
as  the  federal  Bill  of  Rights. 

Of  the  fourteen  states  which  were  members 
of  the  Union  in  1791  only  Connecticut,  Geor- 
gia, and  Massachusetts  failed  to  ratify  any  of 
the  amendments  at  the  time.  In  these  three 
states  the  legislatures  considered  the  proposals 
but  adjourned  without  taking  affirmative  ac- 
tion, and  not  for  a  hundred  and  forty-eight 
years  did  the  question  come  before  them  again. 
Then,  in  connection  with  the  Sesquicentennial 
of  the  Constitution,  the  legislatures  of  these 
three  states  went  through  the  formality  of 
making  ratification  unanimous  by  voting  be- 
lated acceptance  of  the  ten  amendments  w^hich 
had  become  part  of  the  supreme  law  of  the 
land  in  the  closing  decade  of  the  eighteenth 
century. 

The  federal  Bill  of  Rights  is  properly  re- 
garded as  one  of  the  bulwarks  of  civil  libert}^ 


in  the  United  States  of  America.  It  enunciates 
the  "ten  freedoms."  But  one  ought  to  point 
out  something  which  most  of  those  who  speak 
and  write  about  it  do  not  seem  to  under- 
stand—namely, that  the  limitations  contained 
therein  are  limitations  upon  the  federal  gov- 
ernment exclusively  and  do  not  restrict  the 
powers  of  the  state  legislatures.  This,  however, 
is  not  now  of  much  practical  importance— first, 
because  virtually  all  the  states  have  inserted 
bills  of  rights  in  their  own  constitutions,  and, 
second,  because  the  "due  process"  clause  of  the 
Fourteenth  Amendment  (adopted  in  1868) 
can  usually  be  pleaded  in  those  cases  where 
a  state  is  alleged  to  have  impaired  one  or  more 
of  the  fundamental  civil  liberties  enumerated 
in  the  federal  Bill  of  Rights. 

The  accompanying  facsimile  is  taken  from 
one  of  the  earliest  printings  of  the  twelve 
amendments  as  they  were  submitted  to  the 
states  in  1789.  The  original  is  now  in  the 
Huntington  Library  as  a  gift  from  The 
Friends. 


